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Re:  Consultation on Draft Occupational Disease Policies

· Principles in Occupational Disease Claims Adjudication

· Occupational Disease Claims Adjudication

· The Role of Scientific Evidence in Occupational Disease Scheduling and Policy Development

The Ontario Mining Association is pleased to have the opportunity to respond to the three draft policies on occupational disease adjudication. Our submission is attached. We look forward to further dialogue on the issue of fair and equitable adjudication of occupational disease claims.
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John Blogg CRSP
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INTRODUCTION
The Ontario Mining Association appreciates this opportunity to comment on the three policies proposed by the Ontario Workplace Safety and Insurance Board respecting the adjudication of occupational disease claims.  

Determining whether a particular disease has occurred “due to the nature of”
 the worker’s employment presents challenging legal and medical issues.  The benefit entitlement of a worker with an occupational disease occurring due to the nature of employment in which the worker was engaged is not a matter of the Board’s discretion; under the Ontario Workplace Safety and Insurance Act, 1997 (the “Act”), such a worker is entitled to benefits as a matter of right.  At the same time, the purpose clause of the Act requires the Board to provide benefits “in a financially responsible and accountable manner”.  Board policy must provide a clear roadmap to fair, balanced, transparent and consistent decision-making in the face of the difficult medical, scientific and legal questions that arise in occupational disease claims.  In particular, Board policies must establish a process to ensure that benefits are granted only where the best available science establishes that occupational exposure was the primary or most important contributing factor to the development of disease.  

Our objective in making this submission is to encourage the Board to develop clear policies that enhance balance and fairness in occupational disease adjudication through the application of the best available science and medicine.  This is essential in order to ensure that the adjudicative process does not shift toward granting claims for diseases of ordinary life, a shift which we believe would precipitate a spiraling of occupational disease claims.  

Our comments on the draft policies are divided into three parts.  In Part I we state our concerns about the proposed enshrinement into Board policy of the “significant contribution” test for causation in occupational disease claims.  In Part II we identify obstacles to the fair and consistent adjudication of occupational disease claims which employers in our industry have experienced within the current model.  In Part III we propose ways in which the adjudication process could be improved to address those concerns.  

PART I - RESPONSE TO THE PROPOSED POLICIES

Under section 15(2) of the Act, a worker is entitled to benefits if he or she suffers from and is impaired by an occupational disease that occurs due to the nature of one or more employments in which the worker was engaged.  Deciding whether a disease has occurred due to the nature of the worker’s employment requires the careful assessment and weighing of sometimes conflicting evidence, and the application of complex legal and scientific principles of causation.  Often this task falls to adjudicators whose expertise lies outside the areas of science and medicine.  

The problem of determining disease causation is especially challenging when the worker presents with a disease that is known in the scientific and medical community to be caused by both occupational and non-work exposures.  Further, many diseases have a long latency period between exposure, the development of disease, and diagnosis.  With the exception of a very few conditions, such as mesothelioma, the diagnosis of an illness does not reveal the causative agent.  The disease presents itself without an indication of the specific exposure that caused it.  

The draft policies adopt the significant contribution test for causation.  As interpreted in the draft policy on Principles in Occupational Disease Claims Adjudication, there will be entitlement if the work processes are influential or important to the development of the disease; or, “[i]n other words, the contribution must be reasonably established (that is, having or likely to have an influential or important link to the disease) and not be based on speculative evidence.”  In our view, enshrinement of the significant contribution test in Board policy would not advance the Board’s statutory mandate to provide compensation to workers impaired by occupational disease.  We are concerned that that use of the significant contribution test to decide occupational disease claims deviates from fairness and diminishes the proper role of science in the adjudication process.  

The significant contribution test may be suited to accident claims where a known series of events has resulted in injury.  The etiology of disease is different.  It does not involve a specific series of events known to have caused the disease.  Many diseases that may develop from occupational exposure also may develop from exposures encountered in everyday life.  Where a disease has multiple potential causes, the adjudicator is faced with the difficult task of judging the relative potencies of each set of exposure factors for each potential causal agent.  

Lung cancer is exemplary of this problem.  An adjudicator deciding the claim of a worker who suffers from lung cancer and has a history of smoking cigarettes and of exposure to a workplace carcinogen, for example, would attempt to estimate the probability of the worker getting lung cancer from data relating to the worker’s cigarette usage.  The adjudicator would next estimate the probability of the worker contracting lung cancer from exposure to a workplace carcinogen.  The adjudicator would then compare these probabilities.  Suppose that this type of investigation identifies that the workplace carcinogen exposure has a potency that is a relatively small fraction of the potency of the non-workplace (i.e. cigarette smoking) carcinogen.  Would an adjudicator who concludes that such a workplace exposure made a significant contribution to the development of lung cancer be acting within the Board’s statutory mandate to award benefits only to workers who suffer “occupational disease that occurs due to the nature of” the employment?  We contend that while such a workplace contribution might be judged to be “influential” or “important” in development of the disease by one adjudicator, it would be at least as justifiable for another adjudicator to find that the same contribution is not significant in the face of the contribution by the non-workplace factor (smoking).  Would the decision of one or the other of the two adjudicators in this example be “wrong” when measured against the Board’s statutory mandate?  

This example illustrates serious difficulties with using the significant contribution test to decide causation in occupational disease claims.  The significant contribution standard is so vague and undefined that it could well result in different decisions on the same evidence, according to the adjudicator’s interpretation.  Such inconsistency is not compatible with the consistent and predictable claims adjudication desired by all parties.  Furthermore, we are concerned that the significant contribution test could be used to justify entitlement in cases where the disease likely would have occurred at some time in the future without the workplace exposure.  The significant contribution test does not speak adequately to the need to quantify the relative importance of scientifically recognized multiple causes of disease.  

We have serious concern about the equity of the significant contribution standard in a legislative regime that holds the employer 100% responsible for the claim.  Under the significant contribution test, employment need not be the predominant or even the primary cause of a worker’s disease; however, the employer remains 100% responsible for a claim when entitlement is granted.  Allowing entitlement for claims when the occupational cause of a workers’ disease is a relatively minor contributor is, we suggest, contrary to the purpose clause of the WSIA, which requires the Board to provide benefits in a financially responsible and accountable manner. 

We submit that for occupational diseases with multiple causes, “primary cause” rather than “significant contribution” should be the standard for causation.  Under that test, a worker would be entitled to benefits from the Board only if his or her employment was the most important cause of the disease among many potential factors.  To meet this standard, it would not be necessary to demonstrate that the exposure at work was the only factor in the development of the disease; rather, it would be necessary to show that specific exposure to an agent was the most important or most influential cause among multiple medically known causes.  Such a test would better serve the Board’s mandate to provide benefits where a worker is impaired by a disease that is “due to the nature of the employment” by precluding entitlement where the occupational exposure is a relatively minor cause of the illness.

PART II – CHALLENGES WITH ADJUDICATION OF OCCUPATIONAL DISEASE CLAIMS
In this part of our submission we will identify obstacles to the fair and consistent adjudication of occupational disease claims our industry has experienced within the current model, and which are not fully addressed under the draft policies.  We will then turn to Part III, where we propose approaches to overcome these difficulties.  

Defining and Applying the Causation Test
In Part I of this submission we have urged the Board to adopt a “primary cause” standard instead of the significant contribution test for the adjudication of occupational disease claims.  However, while we maintain that “primary cause” is more in keeping with the purposes of the Act, the standard alone will not ensure rational and consistent decision making.  This will only be achieved if the test for determining causation is defined with sufficient quantitative parameters so that different adjudicators would have a high probability of reaching the same decision given the same facts.  The test must also be applied by adjudicators who possess all the material facts and are properly informed of the accepted medical and scientific principles and understandings relevant to the inquiry.

Gathering all of the Relevant Information
To meet the objectives of the Act it is necessary to understand all of the occupational and non-occupational exposures that could have led to the disease.  For diseases with multiple scientifically known causes, the diagnosis does not reveal the causal agent.  Further, many diseases have long latency periods between exposure, the onset of disease and the time of diagnosis.  Adjudicators must resist the tendency to focus on the most recent occupational exposure without obtaining all available information about other work and non-work exposures and confounders.  The Board’s proposed guidelines should standardize and expand the information put before the adjudicator.  

Finding and Applying the Best Science
Neither the vast majority of counsel and party advisors, nor Board and Tribunal adjudicators, are expert in the fields of science or medicine.  Nevertheless, responsibility for putting the relevant scientific and medical information before the adjudicator is left largely to the parties; and the adjudicator is left to interpret and apply sometimes conflicting science which may have been selectively presented.  In our view, this party-driven approach to uncovering the best science is inconsistent with the investigative, non-adversarial model established by the Act.  It is essential that whether the Board is developing policy, scheduling diseases or adjudicating individual cases, the Board must critically consider and apply the totality of the scientific evidence.  

Detailed Reasons in Occupational Disease Claims
In our experience, the reasons for decisions in occupational disease cases often leave the employer uncertain about how the decision to grant or deny benefit entitlement was reached.  While we respect the integrity of the Board’s adjudicators, the discipline of requiring thorough (though not necessarily lengthy) written reasons to explain why the adjudicator found the disease to be caused or not caused by exposures at work is in itself essential to reaching the correct result. 

Funding of Occupational Disease Benefits
Use of the significant contribution causation test inevitably results in claims being allowed when an occupational factor is a relatively minor contributor to the worker’s illness.  We acknowledge that the Act provides full entitlement for diseases only partially caused by the workplace.  Our concern is the inequity of using the significant contribution test where the employer is responsible for the full cost of the claim.  

PART III – APPLYING THE TEST FOR CAUSATION

Defining and Applying the Causation Test

In Part I of this submission we have urged the Board that for occupational diseases with multiple causes, “primary cause” rather than “significant contribution” should be the test for causation.  In our view, a primary cause test is necessary in order to preclude entitlement where the occupational exposure is a relatively minor cause of the illness.  

If the Board rejects our submission that the substantial contribution test is not appropriate in occupational disease cases, then at a minimum the substantial contribution standard must be better defined.  Absent greater clarification as to what constitutes a “significant contribution”, we are concerned that claims will continue to be allowed where the employment-related contribution to a worker’s disease is relatively minor.  The use of words like “important” and “influential” do little to provide certainty as to the policy’s intent.  Indeed, these words are a further dilution of the test because they do not direct the adjudicator toward a weighing of the impact of various factors relative to one another.  A factor may be influential without being the most important, or even significantly influential.  Quite simply, the standard proposed in the draft policy is imprecise and elastic. 

Gathering all of the Relevant Information
In our investigatory, non-adversarial system, the worker is not required to prove his or her case.  Instead, the adjudicator is responsible for gathering all of the information necessary to make an informed decision.  It is therefore necessary for the Board to standardize the information before it and to ensure in each case that all information about how a disease may have been caused has been collected.  The worker, the current employer and previous employers should all have a positive obligation to provide the Board with relevant information.  

The Board must resist the tendency to focus only on the current employment.  Because many diseases have a long latency period, it is crucial for the Board to know and consider the worker’s entire employment history.  The current and all past employers should be required to provide information including: 

· all job positions, including temporary assignments;

· chronological employment history with dates; 

· detailed description of work processes; 

· description of chemical, or substance agents used; 

· the level, duration and frequency of exposures; and

· exposure measurements.  

The Board must also obtain complete information respecting the worker’s history of non-occupational exposure.  In every instance where a worker makes an occupational disease claim (except perhaps where Schedule 4 applies), entitlement should not be granted unless and until the worker cooperates in providing information such as:  

· the incidence of the disease or a like disease among the worker’s family members;

· similar problems experienced by the worker in the past, including the date and circumstances of the onset of symptoms; 

· reported improvements in symptoms; 

· the worker’s age and ethnic background;

· non-occupational causes to which the worker may have been exposed such as smoking, diet, alcohol consumption, and second-hand smoke; and

· hobbies and recreational or other activities of the worker that may have played a role in the development of disease.  

It should not be left for the employer to attempt to gather this information, nor should adjudicators be placed in the position of guessing about the non-occupational environment in which the worker spends most of his or her time.  Full disclosure and cooperation with this process should be mandatory for claimants, and workers who fail to disclose all relevant information would put their benefit claims at risk.  Placing a positive obligations on claimants is consistent with the worker’s obligation to provide the Board with any information necessary to adjudicate the claim under WSIB Policy 22-01-02 (Workers’ Co-operation Obligations).  Personal information about the worker and others, such as the worker’s family members, would be safe-guarded by the Board’s privacy policies and practices.

Finding and Applying the Best Science
The draft policy on The Role of Scientific Evidence in Occupational Disease Scheduling and Policy Development addresses the use of systematic scientific reviews when developing occupational disease schedule entries or policies.  Scientific evidence is also the cornerstone of case-by-case adjudication.  The role of scientific evidence in all methods of adjudication must be acknowledged and strengthened.  Board policy and schedules must clearly identify standard scientific criteria, such as minimum levels and duration of exposure, required in each case.

Whatever the method of adjudication, the Board’s decision-making process should reflect the best available science respecting disease causation.  While medicine and science are not exact and always have uncertainties associated with their measurements and conclusions, the methods by which these disciplines were developed and continue to develop have proved to be effective for getting at truth.  Medical-scientific information is the most reliable and unbiased information available to the decision-maker, and is of paramount importance in deciding occupational disease claims, whether the adjudicative channel involves scheduled diseases, policy diseases or case-by-case adjudication.  

The quality of scientific evidence before decision makers could be vastly improved.  Occupational disease claims often involve the presentation of complicated and conflicting expert evidence.  It is left to the parties, despite the non-adversarial nature of our system, to identify the relevant body of science for the adjudicator’s use.  Sometimes science is presented selectively.  Both the Board and the Tribunal struggle to understand the medical and epidemiological evidence.  Both struggle to distinguish the credible from the speculative.  The potential for error and misdirection is ever present and the objective of fair and consistent adjudication is undermined.  

The adjudicative process would benefit greatly from a standardized program for adjudicators to follow when deciding occupational disease claims, including routine access to neutral experts to help ensure that all relevant information is presented and critically assessed.  Expert advice from a panel, perhaps chaired by the Board’s Medical Director and composed of recognized leading scientists, epidemiologists, industrial hygienists and other experts in science and medicine, should be available to help the adjudicator identify, understand and evaluate the best available medical and scientific evidence in occupational disease cases.  

We support the Board’s use of systematic reviews of the scientific literature relevant to a particular disease and etiology.  However, the second sentence of the proposed policy respecting The Role of Scientific Evidence in Occupational Disease causes us concern.  It states that the nature of the Board’s systematic scientific review “involves an evaluation of whether a disease-exposure association is likely by assessing whether findings can be explained by a weakness …”.  A systematic review of literature evaluates both reports of association and non-association between exposure and disease and must be evaluated not only for weaknesses but also for strengths of such association.  

One of the most important criteria of a systematic scientific review is that it must not only report, but must also critically evaluate, the studies.  The Board’s purposes require a critical dissection and analysis of each study, and extensive comment on the validity of each study’s findings and conclusions.  Adjudicators should have access to expert advisors to help interpret the systematic scientific review.  The systematic scientific reviews should be made available to stakeholders for their input and once created, should be periodically reviewed and updated.  

The proposed policy respecting The Role of Scientific Evidence in Occupational Disease Scheduling and Policy Development deals with how scientific evidence ought to be used in occupational disease scheduling and policy development.  Schedules 3 and 4 facilitate compensation for occupational disease where there is very little (if any) doubt that the condition was caused by the workplace.  We submit that the only evidence that should be considered for adding entries to a Schedule is scientific findings about how the disease is caused.  For Schedule 3 diseases, the Board’s draft policy states in part:
The WSIB will consider a disease for entry into Schedule 3 when there is strong and consistent evidence supporting an occupational cause of the disease, even though there may be other known causes of the disease.

We recommend that this language be replaced with the following:

The WSIB will consider a disease for entry into Schedule 3 when there is strong and consistent scientific evidence that an occupational cause of a disease is the primary cause of the disease, even though there may be other known causes of the disease.  

For Schedule 4 diseases, the Board’s draft policy states in part:

The WSIB will consider a disease for entry into Schedule 4 when there is strong and consistent evidence linking the disease to a single cause and that cause is uniquely associated with an occupation, workplace or work process.

We recommend that this language be replaced with the following:  
The WSIB will consider a disease for entry into Schedule 4 when there exists conclusive scientific evidence that in every case the disease is due to a single occupational cause or exposure.

The draft Policy on Occupational Disease Claims Adjudication states that the presumption for Schedule 3 diseases will be rebutted if the non-work factors are of such importance, and the occupational circumstances so equivocal, that it is more likely than not that the work process was not a significant contributing factor in the development of the disease.  In our view, the Schedule 3 presumption should be rebutted if workplace exposure is not the primary contributing factor.  

The draft Policy on Occupational Disease Claims Adjudication states that the rebuttal of the Schedule 3 presumption is not the end of the inquiry; rather, the decision-maker must then determine whether there is some other exposure or process in the workplace that was a significant contributing factor in the development of the worker’s disease.  We do not agree with this approach.  When the Schedule 3 presumption is rebutted, the investigation ends and the claim should be dismissed.  If another workplace exposure or process may have been a significant contributing factor in the development of the worker’s disease, such should be asserted in a new claim and adjudicated under Board policy, schedule or case-by-case adjudication as appropriate.  

Further, the Occupational Disease Claims Adjudication Policy should consider the employer’s role in Schedule 3 and 4 cases.  In Schedule 3 cases, at a minimum the employer should be given notice of the claim, an explanation of why the decision making is occurring under Schedule 3, and an explanation of the type of evidence that would be helpful to rebut the presumption.  Although workers with Schedule 4 disease claims are entitled to the operation of an irrebuttable presumption, the Board should still give the employer notice of the claim and explain why it is being adjudicated under Schedule 4.  

Detailed Reasons in Occupational Disease Claims
Board decisions sometimes leave the employer wondering how the adjudicator applied the causation test and other legal principles, such as “the benefit of the doubt”, to the particular facts of the case.  Generally, the inability to reason one’s way towards a conclusion in written analysis of the facts and law is indicative of a lack of certainty on the part of the adjudicator.  This may not be the adjudicator’s fault.  He or she may be applying a standard that is imprecise or may not fully comprehend the scientific or medical evidence.  While the adjudicator may not be to blame, the outcome remains unacceptable.

We understand that the Board’s heavy caseload makes it impracticable to provide detailed written reasons for every decision to grant or deny a claim.  However, occupational disease claims, which for the reasons recognized in this submission present unique adjudicative challenges, form only a small percentage of claims.  The objective of fair, transparent and consistent decision-making, which all parties share, would be supported if decision-makers are required to give special attention to providing reasons for granting or denying a claim for benefits for occupational disease.  We are not suggesting that lengthy reasons should be required.  However, the reasons should clearly explain the factors taken into account in the decision and how the factors were evaluated.  This would include an account of which scientific study or studies the adjudicator considered, which were relied on, and why in order to ensure that all parties have the same level of understanding of how the decision was reached.  The reasons should also identify any expert assistance sought by the adjudicator.  

Under section 119(2) of the Act, if it is not practicable to decide an issue because the evidence for or against it is approximately equal in weight, the issue should be resolved in favour of the person claiming the benefits.  When the totality of evidence is shared equally between the workplace being or not being the cause of the injury of the disease, then the decision is made in favour of the claimant.  The draft policy on Principles in Occupational Disease Claims Adjudication states that when the evidence for or against an issue is approximately equal in weight, the issue is decided in favour of the person claiming benefits; and the decision-maker may apply the benefit of doubt when determining any issue that needs to be decided [emphasis added].  This suggests that the benefit of doubt principle could be applied to all of the many and minor aspects of a claim, and that all such aspects are to have the benefit of doubt applied separately rather than to the merits of the claim in its entirety.  We do not agree with this interpretation and are concerned that it would risk using the benefit of doubt principle as a substitute for a full critical review of the evidence as a whole.  The benefit of doubt principle should apply only where the evidence for and against entitlement in the entirety of the claim is equal in weight.  The decision-maker should describe the analysis of the evidence for and against entitlement and why that evidence was determined to be approximately equal.  

Funding of Occupational Disease Benefits
We urge the Board to continue to closely monitor occupational disease costs.  The WSIB Statistical Supplement to the Annual Report 2006 indicates that the number of fatality claims allowed due to occupational disease increased from 94 in 1997 to 230 in 2006.  The Supplement further indicates that the number of lost time claims for neoplasms, tumors and cancer, excluding mesothelioma, has increased from 7 in 1997 to 25 in 2006.  If the costs associated with occupational disease claims continue to escalate, the system will not be sustainable and alternate strategies must be considered.  

As long as occupational disease claims are dealt with under the current model, 100% entitlement will be granted where occupational exposure significantly contributes to, but is not necessarily the only cause of, the worker’s disablement.  While we acknowledge that the Act provides for full benefits when entitlement has been established, where a disease has multiple contributing factors and entitlement is given based on only one factor (i.e. the workplace factor), then it may not be equitable to require the employer to bear the entire cost of the claim.  We recognize that extensive study and consultation would be necessary to achieve this in a manner that is fair to all stakeholders, and we would be pleased to participate in a process to explore alternate models for occupational disease claims.

CONCLUSION

Diseases of ordinary life have many potential causes.  However, the workers’ compensation program is concerned only with diseases that occur “due to the nature of employment”.  To fulfill this statutory mandate, adjudicators are required to distinguish diseases that are attributable to exposures at work from diseases that develop for non-occupational reasons.

Over the years, many different legal tests have been formulated to assist in this process of adjudication.  We have discussed the merit of the “primary cause” test which we believe focuses the adjudicator on the mandate and purpose of the statutory program.  However, we recognize that the correct application of this test, like any other test, may prove difficult for an adjudicator struggling with uncertain information about the workplace, incomplete information about the worker, and often incomprehensible information about the science underlying the disease.

We believe that improvements are possible to our current process of adjudication which would contribute to greater fairness, transparency, and more reliable results.  All parties need to be involved in developing a standardized approach to occupational disease cases that would ensure that the adjudicator has access to all relevant information about the worker, the workplace and the science of the disease.  We understand that already the Board has developed “adjudicative binders” which are aimed to provide Board adjudicators with guidance in dealing with the evidence in occupational disease claims.  Such an approach has merit but the process would be far better served if all stakeholders were involved in the development of “adjudicative guidelines” designed to set out the information that is required and expected of the employer, the worker and the expert in an occupational disease claim.

We propose that the Board establish a working group with representation from employers, workers and the scientific and medical disciplines, whose expertise is relevant to the difficult task of applying the statute to the individual claim.  The objective would be to consider how occupational disease claims can be more effectively handled by the Board to produce results that are fair, in keeping with the statute, and consistent with the current state of scientific knowledge.  We believe that an initiative leading to adjudicative guidelines would not only assist the Board adjudicator but also the parties in their preparations for proceedings before the Board.  All of this is entirely consistent with the non-adversarial enquiry which is intended under the workers’ compensation statute.

We are prepared to participate with the Board and other stakeholders in such an initiative aimed at improving the adjudication process.

In the interim, we thank the Board for its consideration of this submission.

�	Section 15 of the Ontario Workplace Safety and Insurance Act provides that a worker is entitled to benefits if the worker “suffers from and is impaired by an occupational disease that occurs due to the nature of one or more employments in which the worker was engaged”.





